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Employment relations update: explaining the low success rate of disability discrimination employment tribunal cases
Chapter 4 of the book demonstrates the difficulties faced workers who have been unlawfully discriminated against at work in asserting their statutory employment rights. One particular problem concerns the obstacles inherent in how the employment tribunal (ET) system operates. William, Pauksztat, and Corby (2019) analysed the outcomes of 762 disability discrimination cases over three years – 2015, 2016, and 2017. The claims they studied covered alleged: failures by employers to provide reasonable adjustments; discrimination arising from disability; direct and indirect discrimination against workers on the grounds of their disability; and harassment and victimization for reasons of disability. William, Pauksztat, and Corby (2019) point to the low success rate of disability discrimination claims. Just 439 cases (57.6 per cent) progressed to a full ET hearing; of these, only 131 – 17.2 per cent of all cases – were successful. For William, Pauksztat, and Corby (2019: 13), the low success rate of ET cases signals to employers that they can ‘safely ignore’ the rights and protections of disabled workers. What explains the lack of success of disability discrimination complainants? Four factors seem to be important. First, the rules governing ET claims are highly restrictive, preventing workers who have experienced discrimination from accessing justice. Second, ET judges often interpret the rules of ET procedure in narrow and inflexible ways, and lack expertise in relation to disability issues. Third, employers are more likely to have effective legal representation than claimants. Fourth, William, Pauksztat, and Corby’s (2019) data demonstrate that workers claiming discrimination on the basis of a mental health impairment fare worse, and are more likely to have their disability status challenged, than those whose disability is of a physical nature. This is because of the greater stigma associated with mental health conditions.
Source: William, L., Pauksztat, B., and Corby, S. (2019). ‘Justice obtained? How disabled claimants fare at Employment Tribunals’. Industrial Relations Journal, https://onlinelibrary.wiley.com/doi/full/10.1111/irj.12260
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